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Requirements for Implementing Sections 1512, 1605, and 1606 of the American Recovery and Reinvestment Act (ARRA) of 2009 for Financial Assistance Awards

Interim Final Guidance (15 pages)
Effective:  April 23, 2009

Comments due:  June 22, 2009

Definitions (to assist with understanding this summary document):

Agency:  
governmental agency that receives Recovery Act funds.

Recipient:  
any entity other than an individual that receives Recovery Act funds directly from the Federal Government.
Subrecipient:  
a non-Federal entity that expends Federal awards received from a pass-through entity to carry out a Federal program.  A subrecipient may also be a recipient of other Federal awards directly from a Federal awarding agency.
Summary:

The focus of this guidance is to clarify certain Recovery Act provisions in order to foster consistent application across the Federal Government.  Under this interim final guidance, agencies would use standard award terms to:

· Require recipients and subrecipients to maintain current registrations in the Central Contractor Registration (CCR) database (Subpart A);
· Require recipients to report quarterly on project or activity status, subgrant and subcontract information (Subpart A);
· Notify recipients of the domestic sourcing (“Buy American”) requirements that apply to certain iron, steel and manufactured goods (Subpart B);
· Notify recipients of the wage rate requirements that apply to certain projects (Subpart C);
· Ensure proper accounting and reporting of Recovery Act expenditures in single audits (Subpart D).

Considerations and Impact:

Subpart A:  Reporting and Registration Requirements Under Section 1512 of the ARRA.
Background:  Section 1512(c) of the Recovery Act requires agencies and recipients to report on the use of funds.  Section 1512(h) of the Recovery Act requires recipients of funds to register in the CCR database.

Final Guidance:  2 CFR 176 identifies agencies as responsible for ensuring recipients report in a timely manner, and identifies due dates and reference guidelines for reports.  It also establishes a requirement for subrecipients (first-tier) to register in the CCR as a way to help ensure consistent reporting of data about each entity.
Impact:    This applies to all awards funded in whole or in part with Recovery Act funds.   Compliance will allow consistency and provide more useful data to the public.  Without this requirement, multiple recipients doing business with the same subrecipients may use different variations of the subrecipient’s name, address or parent organization when they report on their awards.  This could be problematic in tracking funds.  The CCR requires a DUNS number for registration, so each recipient and subrecipient could be identified and tracked by a single registration.
Comment: 

· Proposed standard award term is clear and easy to understand.

· Some subrecipients may not have a DUNS number.  Don’t know what the registration 
timeframe or related delays may be.

Subpart B: Buy American Requirement Under Section 1605 of the ARRA
Background:  Section 1605 of the Recovery Act requires that projects, funded by the Recovery Act, for the construction, alteration, maintenance or repair of a public building or public work use American iron, steel and manufactured goods (unless exempted), and shall be applied in a manner consistent with US obligations under international agreements.
Final Guidance:  Subpart B constitutes the bulk of the final interim guidance (11 pages) and provides detailed clarification of policy, expectations, and determination of applicability.   Exceptions are identified, including non-availability, unreasonable cost, and being inconsistent with public interest.  This subpart also addresses non-applicability to acquisitions covered under international agreements.
Impact:  Directs Recovery Act construction expenditures to support American industry, and establishes explicit procedures to address situations where the direction shall not apply.  
Comment:

· The standard award terms are lengthy, but fairly straight-forward.
· Excepted materials must be published in the Federal Register, per project.  Timeframe for compliance could impact project schedules.

· If use of domestic goods would increase overall project costs by more than 25%, the award official “shall” determine that the cost is unreasonable.  Could an applicant using domestic goods be disqualified over a few cents?  And if so, will this cause administrative problems (protest, lobbying, etc.) for the awarding agency?  Language doesn’t offer any apparent flexibility to the award official to meet the intent of the program. 
· Allows, but does not require, applicants to submit proposals for both domestic and foreign goods.  This could help speed the award process if, following advertisement, the Federal Government determines than an exception permitting use of foreign items does not apply.  The agency can immediately refer to proposals offering domestic goods without a re-advertisement.

· Recipients have an opportunity to “request a determination of inapplicability” after award.  Meaning, they could be awarded based on domestic goods, then request that foreign goods be acceptable at some point after the award.  This could be an administrative burden, but the policy does provide clear instruction on evaluation and revision processes.
· The Buy American requirement “shall not” be applied where goods used are from a party to an approved international agreement treating foreign goods as domestic goods, and on a project with an estimated value of $7,443,000 or more.  The final interim guidance lists all applicable international agreements (WTO, NAFTA, etc.).  Would recommend that all members verify the approved agreements per state.
Subpart C: Wage Rate Requirements Under Section 1606 of the ARRA of 2009
Background:  Section 1606 of the Recovery Act requires the payment of prevailing wage rates to laborers and mechanics employed by contractors and subcontractors on construction, alteration, maintenance or repair projects funded in part or in whole by Recovery Act funds.
Final Guidance:  Ensures that all laborers working on projects funded by the Recovery Act are compensated fairly.  Requires that Federal agencies ensure standard Davis-Bacon contract clauses (in 29 CFR 5.5) are included in all contracts in excess of $2,000.
Impact:  This applies to contracts for construction, alteration, maintenance or repair, in excess of $2,000.
Comment:  Can’t identify any significant potential issues here.
Subpart D:  Single Audit Information for Recipients of Recovery Act Funds
Background:  The Recovery Act, 2 CFR 215.21, and OMB Circular A-102 Common Rules Provisions require recipients to maintain records that identify adequately the source and application of Recovery Act funds.  Goal is to maximize transparency and accountability of funds.
Final Guidance:  Standard award term describes recipient responsibilities with respect to tracking, accounting and reporting transactions during the award and in preparing audit documentation.  Requires that recipients identify Recovery Act expenditures on the Schedule of Expenditures of Federal Awards (SEFA) and the Data Collection Form (SF-SAC) required by OMB Circular A-133.
Impact:  Applies to all awards funded in whole, or in part, with Recovery Act Funds.  Applies to recipients (directly) and subrecipients (indirectly).
Comment:
· The requirements of the standard award term are relatively straight-forward, but the format is not user friendly.   They reference 5 separate publications that influence these requirements; two links are included, but it may be helpful to applicants to include links to all referenced documents.
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